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Ooverview

The New Zealand Government takes the health and safety both its national commercial fishers and the foreign national
fishers that work in New Zealand waters seriously. All commercial fishers are required to comply with legislative acts, rules
and regulations to keep them and their peers healthy and safe in the workplace.

Duties are placed on the seafood industry by Maritime New Zealand (the marine regulatory body) to ensure that health,
safety and wellbeing responsibilities are clear and enforced, not only for the operator or business owner, but everyone within
the business.

This paper provides an overview of the legislation, regulatory entities and operational aspects of health and safety for the
fishing industry. It also outlines the compliance tools of the regulator and how New Zealand’s approach aligns with the
expectations of international standards.

To create this document it is acknowledged and appreciated that materials from both the Maritime New Zealand and
WorkSafe New Zealand websites have been incorporated.

Key facts

1. By law, every single fishing or aquaculture vessel must operate under an approved safety system before they can
operate commercially.

2. The Health and Safety at Work Act 2015 (HSWA) governs safety in New Zealand workplaces, including commercial
fishing vessels.

3. Maritime New Zealand is the ‘regulator’ under HSWA for work on board commercial vessels and for commercial
vessels as workplaces.

4. Maritime New Zealand also administers the Maritime Transport Act 1994 (MTA). This Act outlines the principles of
maritime law that govern the commercial fleet and is supported by secondary legislation ‘Maritime Rules’ which
provide the detailed requirements to comply to the MTA.

5. “Inbroad terms, the MTA and the Maritime Rules focus on the safety of the vessel and navigational safety, while
HSWA focuses on the health and safety of people on board the vessel. However, there is a degree of overlap.™

Key statistics as at 2018

1. Around 2,500 people work in commercial fishing and aquaculture operations at sea. Roughly 50% of these workers
are self-employed.?

2. There are 572 MOSS operators involved in Inshore and Offshore fishing operations with 735 fishing vessels
associated with these operations.

3. Inthe 2017-18 financial year, Maritime New Zealand conducted 461 MOSS audits.
4. 148 active fishing operations use the SOP system. This system is available for less than 6m dive or fish vessels.

5. Inthe period 1/7/2017 to 30/6/2018, Surveyors of Ships recognised by Maritime New Zealand conducted 414 surveys
of vessels to ensure they remain fit for purpose and in line with MOSS and the maritime rules requirements - 349
were solely fishing vessels, while 65 had multiple categories assigned to them.

1 Maritime New Zealand — A Guide for Mariners
2 Maritime New Zealand Annual Report 2017/2018 (Domestic Fishing — Workforce)
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6. Domestic fishing is one of the most dangerous occupations in NZ with a high average injury and fatality rate relative
to other commercial sectors, with an average of 21 serious harm incidents and 2 fatalities a year.?

7. Causal factors include tough working conditions, long hours and time away at sea, drug and alcohol issues and a
high tolerance for risk and danger.*

8. The New Zealand Government has set a target of an at least 25 percent reduction in workplace deaths and serious
injuries by 2020 (for all New Zealand workplaces).> Maritime New Zealand’s safety target specific to the seafood
industry is to “Reduce maritime sector fatalities and serious harm injuries by 25 percent by 2021.” ©

Scope

This report covers workplace health and safety requirements for commercial fishing and aquaculture activities within the
New Zealand Exclusive Economic Zone (EEZ) and Territorial Sea (marine zone) regulated by Maritime New Zealand.

The health and safety system requirements set out in New Zealand’s Health and Safety at Work Act 2015 and Regulations
apply to every single vessel catching fish commercially in its marine zone.

The use of the term ‘commercial vessel’ is inclusive of vessels fishing commercially and vessels servicing commercial
aquaculture operations. The report also uses the term ‘ship’ in instances specific to legislation. ‘Ship’ is inclusive of
‘commercial vessel’.

For the purpose of this report the industry scope is non-SOLAS7 New Zealand commercial fishing and aquaculture vessels
including fishing vessels under 6 metres in length.

All foreign fishing vessels operating within New Zealand’s EEZ are also included. This is because any foreign fishing vessels
must be flagged to New Zealand, and therefore all of New Zealand’s health and safety requirements apply.

There are a number of Acts and Regulations that relate to the functions of Maritime New Zealand and the land-based
workplace safety regulator WorkSafe NZ .The focus within this report is on the Health and Safety at Work Act 2015 and the
Health and Safety at Work (General Risk and Workplace Management) Regulations 2016.

While the Health and Safety at Work Act is the focus, the report will also explain the Maritime New Zealand functions under
the Maritime Transport Act 1994 and the Maritime Rules, the Maritime Operator Safety System (MOSS) and use of the Safe
Operational Plans (latter for fishing vessels that are six metres or less in length that operate in enclosed waters, or not more
than two miles from the New Zealand coast8).

Together the blend of the workplace safety and maritime acts, with their supporting legislation, work together to keep those
safe in all workplaces.

The New Zealand approach

3 Maritime New Zealand Annual Report 2017/2018 (Domestic Fishing — Safety / Environmental Performance)

4 Maritime New Zealand Annual Report 2017/2018 (Domestic Fishing - Safety / Environmental Performance)

5 WorkSafe New Zealand — Website (Who We Are)

6 Maritime New Zealand Annual Report 2017/2018 (System Performance)

7 Non-SOLAS vessels typically do not engage in international voyages and must adhere to an appropriate safety management system that
accounts for vessel type, size and operations.

8 Maritime New Zealand — website www.maritimenz.govt.nz, Safe Operational Plans for Fishing Vessels
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There are two primary statutes that specify the legal health and safety requirements for commercial fishing operations in

New Zealand:
1. the Maritime Transport Act 1994 (and its Maritime Rules) administered by Maritime New Zealand; and
2. the Health and Safety at Work Act 2015, administered by WorkSafe New Zealand (which has designated Maritime

New Zealand as the regulator for health and safety on ships as places of work).

Health and Safety at Work Act 2015

New Zealand’s primary workplace health and safety legislation is the Health and Safety at Work Act 2015 (HSWA), which
came into force on 4 April 2016. From a maritime perspective, the HSWA applies to a New Zealand commercial vessel
wherever it may be and also to a foreign vessel on demise charter’to a New Zealand-based operator when it is operating in
New Zealand.

“The main purpose of HSWAY s to:
1. ... provide for a balanced framework to secure the health and safety of workers and workplaces by —

2. protecting workers and other persons against harm to their health, safety, and welfare by eliminating or minimising
risks arising from work or from prescribed high-risk plant; and

3. providing for fair and effective workplace representation, consultation, co-operation, and resolution of issues in
relation to work health and safety; and

4. encouraging unions and employer organisations to take a constructive role in promoting improvements in work health
and safety practices, and assisting PCBUs and workers to achieve a healthier and safer working environment; and

S. promoting the provision of advice, information, education, and training in relation to work health and safety; and
6. securing compliance with this Act through effective and appropriate compliance and enforcement measures; and
7. ensuring appropriate scrutiny and review of actions taken by persons performing functions or exercising powers under

this Act; and
8. providing a framework for continuous improvement and progressively higher standards of work health and safety.

O. In furthering subsection (1),(a), regard must be had to the principle that workers and other persons should be given the
highest level of protection against harm to their health, safety, and welfare from hazards and risks arising from work
or from specified types of plant as is reasonably practicable.”

Regulatory Bodies

WorkSafe New Zealand is the national workplace health and safety regulator. For the maritime industry Maritime New
Zealand (MNZ) is designated to carry out health and safety regulatory functions for vessels as workplaces (except naval
vessels) and work aboard vessels.

9 Demise charter, in relation to a ship, means the demise, letting, hire, or delivery of the ship to the charterer, by virtue of which the
charterer has whole possession and control of the ship, including the right to appoint its master and crew
10 Health and Safety at Work Act 2015, Part 1, Health and safety at work, Subpart 1 Preliminary provisions, 3 Purpose
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Seafood Industy Responsibilities and Duties

Under HSWA responsibilities and duties in regard to health and safety in the workplace have been assigned to all levels of an
organisation, namely:

3.

PCBU - ‘Person conducting business or undertaking’

e.g.: company, self-employed person, a maritime transport operator, government agency. Under the Act PCBU’s
have a primary duty of care, to ensure ‘so far as reasonably practicable’, that the health and safety of workers and
other persons is not put at risk by the work they undertake.

There are two parts to ‘reasonably practicable’(section 22 of HSWA). You first consider what is possible in your
circumstances to ensure health and safety. You then consider, of these possible actions, what is reasonable to do in
your circumstances. You need to achieve a result that provides the highest protection that is reasonably practicable
in your circumstances. 11 Officer — a person with significant influence over the management of the PCBU

e.g.: company directors, business partners or chief executives. Officers must exercise ‘due diligence’ to make sure
the PCBU meets its health and safety obligations under the Act.

Due diligence requires taking reasonable steps to understand the PCBU’s operations and health and safety risks, and
to ensure that they are managed so that the organisation meets its legal obligations. It does not mean the officer has
to be a health and safety expert; rather that they proactively seek out information and collaborate with someone
skilled in health and safety to establish business risks and how to mitigate and monitor them.

Worker — a worker is a person who does work in any capacity for a PCBU

e.g.: employee, share fisher, labour contractor, trainee or volunteer. Workers must take reasonable care to keep
themselves and others healthy and safe when they are doing work.

Others

Other people at workplaces include passengers, visitors, customers and casual volunteers. Others must keep
themselves safe and not cause harm to others.

Duties are not mutually exclusive; a person may have more than one duty (e.g.: a person can be a PCBU and a worker if they

are a sole operator) or more than one person may have the same duty (e.g.: different PCBUs may have the same duty towards
the same worker i.e.: shared duty, where multiple PCBU’s are working on a site / vessel).

Duties are neither transferable nor able to be excluded from contracts.

It follows then that all New Zealand commercial operators and those working within these operations have responsibilities
under HSWA as they either:

own or operate a New Zealand-registered vessel on a commercial basis;

own or operate a New Zealand company that operates a foreign-flagged vessel under a ‘demise charter’
arrangement;

11 WorkSafe New Zealand — Fact Sheet ‘Reasonably Practicable’ — July 2017
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3. operate (i.e. on a regular basis) a foreign-flagged vessel between New Zealand and a workplace in the New Zealand
exclusive economic zone or on the continental shelf and that workplace is carrying out an activity regulated under
the Exclusive Economic Zone (Environmental Effects) Act 2012;

4. work on aNew Zealand registered vessel in any kind of employment or contract relationship;

5. are aNew Zealand business (PCBU) that carries out work on a New Zealand registered or foreign-

Risk Management
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